APPENDIX 11: SAMPLE DEED RESTRICTION
WHEN RECORDED, RETURN TO:
Helen E. Strachan
Deputy Summit County Attorney
Summit County Courthouse
60 North Main Street
Coalville, Utah 84017

Summit County Tax I.D. Parcels SCVC-6-7-9, SCVC-6-7-55, and SCVC-6-7-41



RESTRICTIONS 
CONCERNING AFFORDABLE HOUSING UNITS
WITHIN SILVER CREEK VILLAGE CENTER 
LOT 6 AND LOT 7 SUBDIVISION


THESE RESTRICTIONS CONCERNING AFFORDABLE HOUSING UNITS WITHIN SILVER CREEK VILLAGE CENTER, LOT 6 & 7 SUBDIVISION (hereinafter this “Deed Restriction”) governs an accessory dwelling unit (the “Unit”) to be built at _Lots 9, 41, and 55, Park City, Utah 84098 (the “Property”), as more particularly described herein, and is made and entered into as of the ___ day of _______________, 2020 (the “Effective Date”) by Skyscape Eclipse Development, LLC  (“Garbett” or “Owner”) and Summit County, a political subdivision of the State of Utah (the “County”). The County and Garbett or Owner may individually be referred to as a “Party” or collectively as the “Parties.”

Recitals

A. On or about August 4, 2015, the County entered into the Development Agreement for the Silver Creek Village Specially Planned Area (“the Development Agreement”) with Liberty Capital Lending, LLC and Gayle Larsen, the master developers of the Silver Creek Village Specially Planned Area. The Agreement was recorded on August 6, 2015 as Entry No. 1025271 (Book 2307, Page 1549) in the Office of the Summit County Recorder; and

B. The Development Agreement, per Section 5.2 “Affordable Housing Requirements,” requires the construction of Workforce Housing Unit Equivalents or “WUEs”, as that term is defined in the Development Agreement, subject to a number of requirements to ensure that the units are oriented towards persons employed in the County and remain affordable to those employed in the County, in perpetuity, including sales beyond the original owner; and

C. The Development Agreement, per Section 2.3.7 allows accessory dwelling units, accessory residential uses on the same lot as single-family lots that exceed 4,500 square feet, to be counted toward the WUE requirements; and 

D. Subsequent to execution of the Development Agreement, the master developer transferred certain portions of the Silver Creek Village Specially Planned Area to other parties, including the transfer of certain parcels to Village Development Group Inc. (“VDG”); and

E. On or about September 20, 2018, the County and VDG entered into a “Workforce Housing Agreement” setting forth specific timelines and details related to affordable housing requirements on the Property, including that all WUE’s  to be developed thereon shall be designated and deed-restricted as workforce units pursuant to the terms of the Development Agreement. The Workforce Housing Agreement was recorded on _____ as Entry No. ______ (Book _____, Page _______) in the Office of the Summit County Recorder; and

F. On or about October 2, 2018, VDG recorded the “Silver Creek Village Center Lot 6 & Lot 7 Subdivision,” as Entry No. 1099302 in the Office of the Summit County Recorder.  VDG proposed to construct an ADU on Lots 9, 14 and 55 of the Silver Creek Village Center Lot 6 & Lot 7 Subdivision.   The parcel is identified as Lot ____ of Lot _____and is hereinafter referred to as “the Property.” The Property is more particularly described in Exhibit A attached hereto; and 

G. VDG subsequently transferred certain portions of the Silver Creek Village Specially Planned Area to Garbett;

H. Garbett and the County are exercising and recording this Deed Restriction to satisfy the terms of the Workforce Housing Agreement regarding the Unit on the Property, intending that subsequent owners of the Property, and any portions thereof, be bound by its terms. Upon its recording in the public records of the County Recorder of Summit County, Utah, this Deed Restriction shall govern the terms and conditions of ownership, use, and occupancy of the Property and the Unit by subsequent owners and their heirs, successors, executors, administrators, devisees and assigns as addressed herein.


Covenants and Restrictions

NOW, THEREFORE, in consideration of the foregoing recitals and the covenants set forth herein, the parties agree as follows, and Garbett, as owner of the Property, hereby submits the Property to the following covenants and restrictions:

1. DEFINITIONS.

1.1. “AMI” means the Summit County Area Median Income for a household of four (regardless of the actual household size of the purchaser), as determined by the County with reference to the U.S. Department of Housing and Urban Development calculation of AMI, or other AMI calculation adopted by the County” 

1.2.  “County” means Summit County, a political subdivision of the State of Utah. Actions to be taken or decisions to be made by the County hereunder are to be taken or made by the Summit County Council or the department, employee or third-party designee selected by the County Council to carry out such responsibilities or to administer, generally, the affordable housing programs for the County.

1.3. “Disability” means a physical or mental impairment that substantially limits one or more of a person’s major life activities, including a person having a record of such an impairment or being regarded as having such an impairment. 

1.4.  “Household” means all related and unrelated individuals occupying a Unit as a Tenant.

1.5. “Net Worth” means the amount of total assets of the individuals or household that exceed total liabilities, as determined by the County. Total assets does not include funds in retirement accounts that have an early withdrawal penalty.

1.6. “Notice” means correspondence complying with the provisions of Section 12.1.

1.7. “Owner” means the transferee or transferees receiving title to, or a fee interest in the Property, including the Unit, and all subsequent person(s) vested with record title of the Unit according to the records of the County Recorder of Summit County, Utah. Owner shall not include a person who holds an interest in the Unit merely as security for the performance of an obligation.

1.8. “Reasonable Efforts” means good faith efforts to advertise a Unit through appropriate local means, including but not limited to advertising a Unit through all local newspaper publications. The County may establish standards for what constitutes Reasonable Efforts under this Deed Restriction. 

1.9.  “Tenant” means an occupant of a Unit other than an owner or operator.

1.10.  “Unit” means the accessory dwelling unit, which is an accessory residential use on the Property.  

2. OCCUPANCY REQUIREMENT

2.1. Qualified Household: Unless otherwise allowed in this Deed Restriction, the Unit shall at all times be occupied by Households on a for-rent basis.  Prior to entering into any lease agreement(s), the Household of the Unit shall be pre-qualified by Owner or its third-party designee (approved by the County), as meeting the income qualifications set forth in Section 2.3. 

2.2. Income Qualifications: Unless subject to Section 2.6, the Unit shall at all times be occupied by Households, adjusted for Household size, earning less than or equal to 60% of AMI based upon the table in Exhibit B (as amended annually by the Department of Housing and Urban Development and published by the Utah Housing Corporation).  In addition, the Household shall not have a Net Worth in excess of four (4) times the AMI at the time of reference.

2.3. Process: Income qualification shall adhere to the following process, which may be subject to additional policies or procedures adopted by the County.  
2.3.1. Determine the number of adults and children (all Household members) to occupy the Unit.
2.3.2. Collect either 1040 Federal Tax Returns for the most recent year (or “transcript of tax returns” issued by the Internal Revenue Service) or current pay stub and/or projected income for all Household members generating income.
2.3.3. Add together the adjusted gross income for all Household members to determine the total Household income.
2.3.4. Review Exhibit B to determine whether total Household income is less than the income of a Household of the same size earning 60% AMI.

2.4. Workplace Priority:  In addition, Owner shall offer the Unit giving priority to Households as follows: 
2.4.1. with at least one person employed full time at a business or businesses if multiple part-time jobs) located in Summit County. “Full time” is defined as working for a business or businesses located in Summit County a minimum of 1,560 hours per year (or approximately 30 hours per week), or if self-employed, the person must be registered as a business entity in the State of Utah, have a current Summit County business license, and provide substantial goods and/or services within Summit County; OR 
2.4.2. with at least one person being a retired person who was a full-time employee of a business located within Summit County for at least two continuous years immediately preceding his or her retirement; OR
2.4.3. with at least one person unable to work due to a Disability.

2.5. Rentals After “Reasonable Efforts” Made:  Owner shall use Reasonable Efforts to advertise the Unit for rental to Households earning less than or equal to 60% of AMI based on Exhibit B and to Households that meet the workplace priority in Section 2.5.    If after ninety (90) days of using Reasonable Efforts, Owner is unable to enter into rental agreement with a Household earning less than or equal to 60% of AMI and a Household meeting the workplace priority in Section 2.5, Owner shall use Reasonable Efforts to  offer the Unit to a Household earning less than 100% of the AMI (with no restrictions on workplace).  If one hundred and twenty (120) days of using Reasonable Efforts, Owner is unable to enter into a rental agreement with a Household earning less than 100% of the AMI, Owner shall use Reasonable Efforts to offer the Unit to a Household earning less than 140% of the AMI (with no restrictions on workplace).  

2.6. Rental Agreements with Tenants Earning Above 60% AMI:  In no circumstances may a rental agreement with Tenants earning above 60% AMI extend beyond a period of one (1) year.

2.7. Annual Qualification:  Except as otherwise provided for in this Deed Restriction, Households shall meet the above income qualifications annually by Owner or a third party designee (approved by the County) and shall be required to submit to the income qualification process above prior to renewal of the lease. 

The rental of the Unit to a Tenant who is not income qualified and/or who does not meet the workplace priority above does not limit the applicability of this Deed Restriction in any way with respect to such Tenant’s use, occupancy and subsequent leases of the Unit.

3. RENTING THE UNIT.

3.1. Maximum Permitted Rents:  The maximum permitted rents shall be based on the Household size, the Household size’s gross income and the number of bedrooms in the Unit.  Permitted monthly rents shall be calculated using the AMI figures set annually by HUD as initially set forth in Exhibit C. Household size corresponds to the number of bedrooms in the Units as follows: 
3.1.1. Studio unit: use the income limit for a one-person household.
3.1.2. One-bedroom unit: use the income limit for a two-person household.
3.1.3. Two-bedroom unit: use the income limit for a three-person household.
3.1.4. Three-bedroom unit: use the average income limit for a four person household

3.2. The permitted rental amount includes the following:
3.2.1. Use and occupancy of the Unit and the associated land and facilities;
3.2.2. Any separately charged fees and service charges assessed by Owner, but is not to include security deposits;
3.2.3. Unless subject to Section 3.3 below, utilities including garbage collection, sewer, water, electricity, gas and other heating, cooking, and refrigeration fuels but not to include telephone service, cable television, or high-speed modem; and 
3.2.4. Possessory interest taxes or other fees and charges assessed for use of the associated land and facilities by a public or private entity other than Owner.

3.3. Utility Allowance: The permitted rental amount includes rent and utilities. If Owner pays all utilities then the full rent may be charged. If the Tenant pays all or some of the utilities a “utility allowance” shall be determined and rents shall be reduced by the amount of the utility allowance. The utility allowance shall initially be determined by a qualified third party rater who shall estimate charges for gas, electric, sewer and water for the Unit based upon a complete set of building plans presented to him or her by Owner. The County shall approve the third-party rater and the utility allowance. In subsequent years, commencing in the year following the first complete year of occupancy, Owner shall provide copies of actual billings for utility providers for at least five (5) occupied units to the County so that a new annual utility allowance can be determined and set.

3.4. Rental Period:  The Unit shall not be rented nightly or weekly. The minimum rental length shall be three (3) months.

3.5. Single Room Occupancy. The County may, at its sole discretion, allow the rental of a single bedroom or bedrooms within the Unit to the Owner’s family members or to non-family members employed at businesses located in Summit County, including seasonal employees. Such room rental shall be on the same terms as provided in Section 3.1 except that family members need not be income qualified, and the rental rate charged shall not exceed the proportional share (by bedroom, e.g., 1 bedroom in a 2 bedroom Unit = 50%) of the rent allowed under Section 3.1. In considering whether to allow the rental of a single bedroom or bedrooms, the County shall take into account any impacts such rental may have on the area, including impacts on parking, traffic or other issues related to the use and enjoyment of owners of neighboring properties or in the community as a whole. The approval of any such rental may be made with conditions that are enforceable by the County as if they were included in this Deed Restriction. Note that approval of a room rental under this Section does not constitute approval by the Silver Creek Village Homeowners Association or of any health and safety related regulations that may apply.  

4. PARKING. Each Unit shall be entitled to, at a minimum, two off-street  parking spaces located on the Property.

5. SELLING THE UNIT.
5.1. The Unit may not be sold separate from the Property, including  the single-family primary dwelling unit on the Property. Likewise, the Unit shall not be condominimized. 

5.2. Owners shall provide prospective buyers of the Property actual notice that the Property contains a Unit that is subject to this Deed Restriction.

6. REPORTING AND COMPLIANCE.  Owner shall keep accurate and complete records of all Tenants.  Owner shall provide to to the County approximately twice annually in April and November, a monthly rent roll showing each Tenant(s) name, rent charged, Household gross income, name(s) and location(s) of employment, term of lease and other information related to eligibility requested by the County from time-to-time. The County may request additional documentation from the Owner to demonstrate compliance.  The County shall have the right to audit Owner’s Tenant files at least annually upon ten (10) days advanced written notice to Owner.

7. MAINTENANCE OF UNIT & INSURANCE.
7.1. Minimum Maintenance Standards. Each Unit shall at all times be maintained in good, safe, and habitable condition in all respects, normal wear and tear excepted, and in full compliance with all applicable laws, ordinances, rules and regulations of any authority having jurisdiction over the Unit. 

7.2. Insurance. Owner shall continuously insure the Unit against all risks of physical loss for the full replacement cost of the Unit.

8. DEFAULT AND REMEDIES.

8.1. Default. In the event of a breach of any of terms of this Deed Restriction by the Owner with respect to the Unit, the County shall be entitled to injunctive relief, or to any other remedy available at law or in equity for such breach, including the specific remedies enumerated herein.  The prevailing Party in any dispute hereunder shall be entitled to recover their reasonable attorneys’ fees and costs incurred in connection with such dispute, regardless of whether litigation is pursued by either Party.

8.2. Violation of Criminal Code. In addition to the remedies contained herein, Owner, Tenant(s) and other individuals dealing with the transfer and/or management of the Unit (including lenders, Realtors, attorneys and title professionals) may be subject to the provisions of Summit County Code §5-2-7: Affordable Housing Fraud (as may be amended or replaced).

9. TERM.  This Deed Restriction shall continue in full force and effect for 60 years after the date of the issuance of the Certificate of Occupancy for the Unit (and automatically extended for five (5) year periods thereafter) unless terminated sooner by the mutual agreement of Owner and the County (the “Term”).

10. CHOICE OF LAW.  This Deed Restriction shall be governed and construed in accordance with the laws of the State of Utah.

11. RECORDING AND COVENANTS TO RUN WITH THE LAND.

11.1. Recordation. Upon execution by the County, this Deed Restriction shall be recorded and filed in the Official Records of Summit County, Utah.

11.2. Covenants Run with the Land. The County intends, declares and covenants, on behalf of itself and all future Owners, that this Deed Restriction and the covenants and restrictions set forth herein, regulating and restricting the rents, use, occupancy and transfer of a Unit shall be covenants running with the land and improvements constituting the Unit, for the benefit of the County, shall encumber the Unit, and shall be binding upon the County and all subsequent Owners of the Property and the Unit.

12. MISCELLANEOUS.

12.1. Notice. 

12.1.1. Any and all notices or demands to Owner or person(s) required or desired to be given hereunder shall be in writing and shall be validly given or made if (a) deposited in the U.S. mail, certified or registered, postage prepaid, return receipt requested, (b) sent by commercial courier keeping records of deliveries and attempted deliveries, or (c) via hand delivery with signed acknowledgment of receipt by a person of suitable age and discretion. Service by U.S. mail or courier shall be conclusively deemed made on the first business day delivery is attempted. Any notice or demand to the Owner shall be addressed to: 

“Owner” 
______________________________
______________________________
______________________________

12.1.2. Any and all notices or demands to the County shall be in writing and shall be served by (a) mail or commercial courier provided to the Summit County Clerk or his/her authorized agent authorized by appointment or by law to receive service by signing a document indicating receipt or (b) via hand delivery with signed acknowledgment of receipt by the Summit County Clerk or his/her authorized agent authorized by appointment or by law. Service shall be complete on the date the receipt is signed. Any notice or demand to the County shall be addressed to: 

Summit County Clerk
P.O. Box 128
Coalville, Utah 84017

With a copy to:

Summit County Attorney
P.O. Box 128
Coalville, Utah 84017



12.1.3. The Parties may change their respective addresses for the purpose of receiving notices or demands as herein provided by Notice given in the manner aforesaid to the others, which notice of change of address shall not become effective, however, until the actual receipt thereof by the others or the recording of a change of address by the County. 

12.2. Paragraph Headings. Paragraph or section headings within this Deed Restriction are inserted solely for convenience of reference, and are not intended to, and shall not govern, limit or aid in the construction of any terms or provisions contained herein.
12.3. Gender and Number. Whenever the context so requires herein, the neuter and gender shall include any or all genders and vice versa and the use of the singular shall include the plural and vice versa.

12.4. Exhibits: The Parties understand and agree that Exhibit B and Exhibit C to this Deed Restriction are based upon 2020 HUD AMI which is annually updated by the Department of Housing and Urban Development and as such Exhibit B and Exhibit C shall be amended annually to reflect changes in AMI.  

12.5. Modifications. Any modification of this Deed Restriction shall be effective only when made by writings signed by the County and the Owner and recorded in the Official Records of Summit County, Utah.

12.6. Incorporation of Recitals. The recitals set forth at the beginning of this Deed Restriction are incorporated herein by this reference.

12.7. Binding Agreement. This Deed Restriction shall be binding upon the successor and assigns of the Parties hereto.  


IN WITNESS WHEREOF, the Parties have executed this Deed Restriction as of the Effective Date. 


GARBETT:


By: ______________________________		



SUMMIT COUNTY:


By: ______________________________		
Tom Fisher, County Manager			


APPROVED AS TO FORM:


_________________________________
Helen E. Strachan, Deputy County Attorney



(notary acknowledgments on next page)





Notary Acknowledgments

STATE OF UTAH
COUNTY OF SUMMIT

	On this _____day of _________ 2020, this Deed Restriction was acknowledged before me by __________________________________________________.


							____________________
							Notary Public







STATE OF UTAH
COUNTY OF SUMMIT

	On this ___ day of ___________ 2019, this Deed Restriction was acknowledged before me by Tom Fisher, County Manager of Summit County.

							____________________
							Notary Public




EXHIBIT A

Legal Description of the Property



Lot numbers 9, 55, and 41, Silver Creek Village Center lot 6 & 7 Subdivision, a Utah Subdivision, according to the official plat thereof, on record in the office of the Summit County Recorder.






EXHIBIT B

2020 INCOME QUALIFICATION TABLE
(AS AMENDED ANNUALLY BY HUD)


	2020 Summit County 
AMI = $113,900
	
	30% AMI
	40% AMI
	50% AMI
	60% AMI
	70% AMI
	80% AMI
	100% AMI
	120% AMI
	140% AMI

	Unit Type
	Occupancy
	
	
	
	
	
	
	
	
	

	Studio
	1
	$23,919
	$31,892
	$39,865
	$47,838
	$55,811
	$63,784
	$79,730
	$95,676
	$111,622

	1 Bedroom
	2
	$27,336
	$36,448
	$45,560
	$54,672
	$63,784
	$72,896
	$91,120
	$109,344
	$127,568

	2 Bedroom
	3
	$30,753
	$41,004
	$51,255
	$61,506
	$71,757
	$82,008
	$102,510
	$123,012
	$143,514

	3 Bedroom
	4
	$34,170
	$45,560
	$56,950
	$68,340
	$79,730
	$91,120
	$113,900
	$136,680
	$159,460










EXHIBIT C

2020 MAXIMUM PERMITTED MONTHLY RENTS
INCLUDING UTILITIES BY MEDIAN INCOME
(AS AMENDED ANNUALLY BY HUD)

	2020 Summit County 
AMI = $113,900
	
	30% AMI
	40% AMI
	50% AMI
	60% AMI
	70% AMI
	80% AMI

	Unit Type
	Occupancy
	
	
	
	
	
	

	Studio
	1
	$597.98
	$797.30
	$996.63
	$1,195.95
	$1,395.28
	$1,594.60

	1 Bedroom
	2
	$683.40
	$911.20
	$1,139.00
	$1,366.80
	$1,594.60
	$1,822.40

	2 Bedroom
	3
	$768.83
	$1,025.10
	$1,281.38
	$1,537.65
	$1,793.93
	$2,050.20

	3 Bedroom
	4
	$854.25
	$1,139.00
	$1,423.75
	$1,708.50
	$1,993.25
	$2,278.00



2

